
BEFORE THE FEDERAL ELECTION COMMISSION 

In the Matter of ) 
) MUR 5831 

Softer Voices ) 

GENERAL COUNSEL'S REPORT #2 

1 I. ACTIONS RECOMMENDED 

2 (1) Take no further action against Softer Voices other than to issue a letter of 

3 admonishment; and (2) close the file. 

4 II. BACKGROUND 

5 In 2009, the Commission found reason to believe that Softer Voices had violated 

6 2 U.S.C. §§ 433 and 434 by failing to register and report as a political committee after 

7 making expenditures for, and possibly receiving contributions in response to, an 

8 advertisement that expressly advocated the defeat of U.S. Senate candidate Robert Casey 

9 in the November 7, 2006 general election.̂  See MUR 5831 Factual and Legal Analysis. 

10 The Commission also found reason to believe that Softer Voices violated 2 U.S.C. 

11 § 441 a(f) by accepting contributions in excess of $5,000, afier it triggered political 

12 committee status. Id. The Commission authorized an investigation to 1) determine 

13 whether Sofier Voices had made more than $1,000 in expenditures or received more than 

14 $ 1,000 in contributions in connection with the advertisement containing express 

15 advocacy; and 2) determine both when Softer Voices incurred an obligation to register 

16 and report as, and abide by the contributions limits applicable to, a political committee. 

17 In response to the Commission's findings, Softer Voices, which has ceased 

18 operations, did not dispute the conclusion that one of its advertisements contained 

This matter includes allegations that previously were part of MUR S8S4. 
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1 express advocacy or that the group had a major purpose consistent with political 

2 committee status. '. | We advised 

3 Softer Voices that '. I 

4 I an investigation was required to obtain information 

5 needed to establish exactiy when the group triggered political committee status, so as to 

6 establish its reporting obligations 

7 I 

8 In September 2009, just after we concluded our investigation, the Court of 

9 Appeals for the D.C. Circuit's decision in EMILY's List v. Federal Election Commission, 

10 581 F.3d 1 (D.C. Cir. 2009) and the tiien-upcoming oral argument before the D.C. Circuit 

11 Court of Appeals sitting en banc in SpeechNow.org v. Federal Election Commission 

12 raised questions about whether Softer Voices was subject to the contribution limits in 

13 2 U.S.C. § 441a(f).̂  hi January 2010, tiiis Office informed tiie Commission tiiat it 

14 intended to hold this matter in abeyance pending tiie outcome of SpeechNow.org v. 

15 Federal Election Commission. 

16 On March 26,2010, tiie D.C. Circuit in SpeechNow.org v. Federal Election 

17 Commission, 599 F.3d 686 (D.C. Cir. 2010) unanimously struck down the limits on 

' The EMILY'S List decision invalidated the Commission's regulation defining contributions found at 
11 C.F.R.§ 100.57, which was cited in the Sofier Voices Factual and Legal Analysis as an alternative basis 
for finding that the group had triggered political committee status by accepting $1,000 in contributions in 
response to a website solicitation that was linked to the **We the People" ad containing express advocacy. 
See MUR 5831 Factual and Legal Analysis at 9-10. Since the Commission's finding, the investigation 
revealed that Sofier Voices received no new funds afier the date on which the solicitation linked to the **We 
the People" ad was posted on the publicly available portion of its website. Further, Softer Voices has 
stipulated that it made $ 10,000 in expenditures for express advocacy. Accordingly, our conclusion that 
Sofier Voices triggered political committee status is not changed by the invalidation of 11 C.F.R. § 100.57. 
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1 contributions by individuals to independent expenditure-only organizations.̂  The D.C. 

2 Circuit, however, upheld the reporting and registration requirements for political 

3 committees.'* Id. at 698. 

4 In light of both the legal developments and the passage of time, | 

5 I 

6 I Respondent's counsel advised us that 

7 I 

8 I it was requesting that the Commission first 

9 consider dismissing the remaining violations as a matter of prosecutorial discretion. 

10 As discussed below, althougfh Softer Voices violated the Act by failing to register 

11 and report as a political committee after posting an ad on its website that contained 

12 express advocacy | we recommend that the Commission exercise its 

13 prosecutorial discretion and take no further action in this matter other than to admonish 

14 Softer Voices. 

15 in. FACTS 

16 Softer Voices, which describes itself on its website as a conservative issue 

17 advocacy organization, is based in Washington, D.C. It was established on July 15,2004 

18 and files disclosure reports with the Ihtemal Revenue Service under Section 527 of the 

19 bitemal Revenue Code. 26 U.S.C. § 527. The group was active in 2004 and 2006, and 

^ In June 2010, the Department of Justice decided not to file a petition for a writ of certiorari regarding the 
D.C. Circuit's en banc decision in SpeechNaw.org v. Federal Election Commission̂  599 F.3d 686 (D.C. 
Cir. 2010). See Letter fiom Eric H. Holder, Jr., Attomey General, to The Honorable Harry Reid, Majority 
Leader, U.S. Senate (June 16,2010). 

* On July 23,2010, SpeechNow sought to challenge the part of the D.C. Circuit decision that upheld the 
political committee reporting and registration requirements and filed a petition for a writ of certiorari with 
the Supreme Court. SeeSpeechNow.org v. Federal Election Commission, 599 F.3d 686 (D.C. Cir. 2010), 
petUion for cert, filed (U.S. July 23,2010) (No. 10-_J. 
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1 filed reports disclosing electioneering communications with tiie Commission for various 

2 advertisements broadcast in 2004 and 2006 general elections. 

3 We have no infonnation which suggests that Softer Voices ever made any 

4 contributions to a candidate. Altiiough the complaint in this matter alleged that Softer 

5. Voices had coordinated certain activity with Rick Santorum's 2006 re-election campaign, 

6 the Commission found no reason to believe that there had been any coordinated in-kind 

7 contribution. See MUR 5831 Factual and Legal Analysis. 

8 Since the 2006 election. Softer Voices has not received any fimds, updated its 

9 website or made public statements reported in the press, or reported any activity other 

10 than administrative costs and the refund of some prior donations. Significantly, Softer 

11 Voices has not received any new funds (whether properly characterized as donations or 

12 contributions) since October 27,2006. 

13 In reports filed with the IRS, Softer Voices reports spending $1,266,000 during 

14 the 2006 election cycle, with the bulk of this activity (over $ 1 million) being for media 

15 production or media buys made between September 19 and October 23,2006. Softer 

16 Voices' activities and public statements in 2006 appear to have been directed almost 

17 exclusively toward the candidates and issues in the 2006 Senate re-election campaign of 

18 Pennsylvania U.S. Senator Rick Santorum. During the 2006 election cycle, Softer Voices 

19 filed four electioneering communications reports with the Commission that reflected 

20 $803,149.12 in total disbursements for communications that supported Santorum. 

21 The group's website, although not updated since November 2006, remains on the 

22 intemet, prominentiy features images of Santorum and shows media player clips of Softer 

23 Voices' advertisements, all of which support Santorum's candidacy. The website also 
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1 features excerpts of a book written by Rick Santorum and speeches given by him in the 

2 Senate. Prominentiy displayed on the webpage are links to newspaper articles describing 

3 Softer Voices, including a link entitied: "Political Group Shells Out $ IM To Boost 

4 Santorum's Popularity With Women." The linked article reports that Softer Voices 

5 sought to "soften the image of Senator Santorum of Pennsylvania in the hope of boosting 

6 his standing with female voters and saving his Senate seat for the Republican Party." See 

7 MUR 5854 Complaint, Exhibit F. In the same article, Lisa Schiffiren, the co-founder of 

8 Softer Voices, is quoted as having stated that the group's ads sought to influence voters 

9 (e.g., "It's really important for conservatives to remember and for voters to remember 

10 that welfare reform was a conservative issue and that people like Rick Santorum made it 

11 happen ..."). Id. (emphasis added). 

12 The Commission found reason to believe that Respondent violated the Act by 

13 failing to register and report as a political committee after it appeared to have made 

14 expenditures in excess of $ 1,000 for an ad entitied "We the People" which expressly 

15 advocated for tiie election of Rick Santorum and the defeat of his opponent, Robert 

16 Casey, while also having a major purpose of conducing federal campaign activity. See 

17 MUR 5831 Factual and Legal Analysis. At the time of the RTB finding, the Commission 

18 had no information confirming that the "We the People" ad posted on the website had 

19 been broadcast on television. See First General Counsel's Report at 12 n. 11. 

20 I 

21 ; I 

22 I 

23 '• I 
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4 

5 

6 
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8 
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10 

11 

12 

13 

14 I Although Softer Voices' records do not reflect the precise production costs for the 

15 "We tiie People" ad, | 

16 |Based on the 

17 available infonnation, the ad is likely to have cost less than $ 10,000. 

18 Softer Voices accepted its last $200,000 in receipts on October 27,2006. Softer Voices 

19 made disbursements of approximately $77,397 in November and December 2006, all of 

20 which seem to be related to obligations it incurred prior to November 3,2006. With the 

21 exception of administrative costs, Softer Voices has been inactive since the 2006 election. 

22 Further, we are advised that the group intends to dissolve once this matter is resolved. 
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1 IV. ANALYSIS 

2 A political committee is any committee, club, association, or other group of 

3 persons which receives contributions aggregating in excess of $ 1,000 during a calendar 

4 year or which makes expenditures aggregating in excess of $ 1,000 during a calendar 

5 year. 2 U.S.C. § 431(4). To address overbreadth concerns, the Supreme Court has held 

6 that only organizations whose major purpose is campaign activity can potentially qualify 

7 as political committees under the Act. See, e.g., Buckley v. Valeo, 424 U.S. 1, 79 (1976); 

8 FEC V. Massachusetts Citizens for Life, 479 U.S. 238,262 (1986) {"MCFL"). The 

9 Commission has long applied the Court's major purpose test in determining whether an 

10 organization is a "political committee" under the Act, and it interprets that test as limited 

11 to organizations whose major puxpose is federal campaign activity. See Political 

12 Conunittee Status: Supplemental Explanation and Justification, 72 Fed. Reg. 5595, 5597, 

13 5601 (Feb. 7,2007). The Act requires all political committees to register with the 

14 Commission and file a statement of organization witiiin ten days of becoming a political 

15 committee. 2 U.S.C. § 433. The Act further requires each treasurer of a political 

16 committee to file periodic reports of the committee's receipts and disbursements with the 

17 Commission. Id. § 434(a)(1). 

18 The Act provides that no person shall make contributions to any other political 

19 committee in any calendar year, which in the aggregate, exceeds $5,000. 2 U.S.C. 

20 § 441 a(a)(l)(C). The Act further states that no political committee shall knowingly 

21 accept any contribution which exceeds the statutory limitations of section 441a. 2 U.S.C. 

22 § 441 a(f). However, on March 26,2010, the D.C. Circuit sitting en banc m 

23 SpeechNow.org v. Federal Election Commission, 599 F.3d 686 (D.C. Cir. 2010) 
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1 unanimously struck down the limits on contributions by individuals to independent 

2 expenditure-only organizations. Relying on tiie analysis in Citizens United v. Federal 

3 Election Commission, the D.C. Circuit ruled that because independent expenditures do 

4 not corrupt or create the appearance of quid pro quo corruption, "contributions to groups 

5 that make only independent expenditures also cannot corrupt or create the appearance of 

6 corruption." Id. at 694 (citing Citizens United v. Federal Election Comm 'n, 130 S. Ct. 

7 876 (2010)). The D.C. Circuit, however, upheld the reporting and registration 

8 requirements for political committees based on the public's interest "in knowing who is 

9 speaking about a candidate and who is funding that speech." Id. at 698. 

10 Softer Voices is the type of group for which the SpeechNow decision dhectly 

11 applies. It appears to engage only in independent activity, makes no direct contributions 

12 to candidates, and only accepted funds fi:om natural persons. Therefore, pursuant to 

13 SpeechNow, whether a political committee or not, the limitations of contributions from 

14 individuals set forth in the Act cannot be applied to Softer Voices. Accordingly, the 

15 Commission should take no further action on its earlier finding that Softer Voices 

16 violated 2 U.S.C. § 441a(f). 

17 However, under the current state of the law. Softer Voices was still required to 

18 register and report with the Commission once it achieved political committee status.̂  

19 Softer Voices became a political committee when it admittedly made over $ 1,000 in 

20 expenditures for the "We the People" express advocacy ad | 

^ Although SpeechNow has filed a petition for a writ of certiorari asking the Siq}reme Court to review the 
part of the D.C. Circuit decision that upheld the political committee reporting and registration requirements, 
given our ultimate recommendation to take no flirther action, we do not think it is necessary for the 
Commission to await the outcome of that process before considering this matter. 
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1 I |.* Therefore, Softer Voices was required to register with the 

2 Commission ten days after it became a political conunittee, which appears to be 

3 Noveml)er 13,2006 at the latest, and begin filing disclosure rqports for its subsequent 

4 receipts and disbursements.̂  

5 Despite the apparent violation by Softer Voices, we do not believe it is in the 

6 Commission's interest to further pursue this matter and recommend that the Commission 

7 take no further action in connection with Softer Voice's failure to register and report, 

8 other than to send a letter of admonishment. This recommendation is based on the imique 

9 combination of factual circumstances discussed below. 

10 The "We tiie People" website ad | was 

11 the group's only express advocacy during the two election cycles in which it existed. The 

12 amount of the disbursement for "We the People" was relatively small in both absolute 

13 terms Oess than $10,000) and as a part of tiie group's 2006 activity (less tiian 1 %). Given 

14 the date of the express advocacy, the group was only required to register and begin 

15 reporting after the November 2006 election, which also was the last election in which it 

16 was active. Furtiier, because Softer Voices had no receipts after October 27,2006, the 

17 disclosure reports that Softer Voices should have filed would not have included any 

' Sofier Voices also would have become a political committee upon receipt of $1,000 in contributions made 
for the purpose of influencing a federal election. See 2 U.S.C. § 43 l(8)(A)(i). For example, if the donors 
who gave Softer Voices S200,000 on October 27,2006 did so for the purpose of funding ads containing 
express advocacy, those fimds would be contributions under the Act We do not, however, have any 
evidence that the donors were aware of the single Sofier Voices ad containing express advocacy | 

I 
I We believe that this approach is appropriate under these circumstances, where it appears that Softer 

Voices did not intend fi)r the vendor to include express advocacy in any of its conmumications when it 
incurred the obligation to pay fbr the ad. 
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1 contributions. While Softer Voices made disbursements after it triggered political 

2 committee status, these disbursements appear to be related to obligations it incurred prior 

3 to achieving political committee status or to administrative expenses. 

4 Additionally, because Softer Voices filed disclosure reports with the IRS, it 

5 eventually provided relevant infonnation for the public record. Because Softer Voices 

6 did not trigger political committee status until a few days prior to the election and was not 

7 obligated to register and report as a political committee until after the election, 

8 Respondent's post-election filings with the IRS fulfilled the interests of disclosure in 

9 nearly the same manner as would have been required of them under Sections 433 and 434 

10 oftiie Act. 

11 Further, Softer Voices apparentiy went to considerable lengths to avoid triggering 

12 political committee status in coimection with the broadcast advertisements that account 

13 for virtually all of its 2006 activity. | 

14 1 

15 I It is unclear why the "We the People" ad was ultimately disseminated despite 

16 its inclusion of express advocacy, but based on the history of the group's activities and 

17 other communications, as discussed above, it appears that this could well have been 

18 inadvertent. 

19 Following the elections on November 7,2006, Softer Voices ceased active 

20 operations and reported only limited receipts and disbursements related to various legal, 

21 banking, and accounting fees. Respondent has had no receipts and only limited 

22 disbursements for administrative expenses since the 2006 election. Respondent's most 

23 recent available tax return indicated remaining net assets at year-end of $ 124,527. See 
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1 2008 tax returns on IRS website. Softer Voices' 2009 mid-year and year-end reports, and 

2 2010 first quarter reports reflect expenditures totaled $17,034 for legal, accounting, and 

3 bank fees in 2009, an $80,000 refund to an individual contributor, and $2,449 in 

4 accounting, banking, legal, and post office box fees in 2010. This would leave the group 

5 with remaining assets of approximately $25,000. The group did not file any 

6 electioneering communications reports during the 2008 election cycle and none thus far 

'N 7 for the 2010 election cycle. Respondent's counsel has represented to the Office that 

^ 8 Softer Voices plans to dissolve upon resolution of this matter. 

Q 9 While none of the factors discussed above would individually support a decision 

^ 10 to take no further action, the combination of these factors, including the relatively small 

11 amoimt involved, the short period in which the group remained active after qualifying as 

12 a political committee, and the mitigating effect of the reporting to the IRS, all lead us to 

13 conclude that the Commission should exercise its prosecutorial discretion in this matter. 

14 Therefore, in light of the particular circumstances in this matter, we recommend that the 

15 Commission take no further action against Softer Voices, other than to issue a letter of 

16 admonishment, and close the file. 
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I V. RECOMMENDATIONS 

2 1. Take no furtiier action agamst Softer Voices otiier tium to issue a letter of 

3 admonishment; 

4 2. Approve the appropriate letter; and 

5 3. Close tiie file. 

10 Date Thomasenia P. Duncan 
11 General Counsel 
12 
13 
14 
15 
16 KatiileenGuitii 
17 Acting Associate General Counsel 
18 fior Enfincement 
19 
20 
21 
22 
23 Mark Shonkwiler 
24 Assistant General Counsel fbr Enforcement 
25 
26 
27 
28 
29 
30 Attomey 
31 
32 
33 
34 Attachment - Sofier Voices May 7,2009 Submission 
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0)hrSMiMDaft 
fiMbrluMySI) ^ IMflnrttriBBdonnpart^aBbyOwSOdidiViAHflMnlriaclkBi) 

^ ^ ^ ^ ^ A L M . . ^ ^ ^ ^ ^ (UDMiflfdNliaa: ll/OMOOS 
(OlFBrdiaiMBoe DC 

• 
BcbcdriaAlL ..... .01S 200000 

It M I « Q « l « r i i p « M a p « d R » » f M d i t a . i n M i d BdNdrinQ...— . . . . .... ..... .» I0 . S 08106 

Under ijwiMnefpqMl And bdML 0 b Dili ooRicb end 
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